Pandemic Is Changing Compassionate Release Calculus
By Jamie Furia and Carly Coleman (January 14, 2021)
The risk of becoming infected with COVID-19 while incarcerated is
significant and widely documented in the U.S. On Thursday, the Federal
Bureau of Prisons reported that 4,718 federal inmates and 2,049 bureau
staff members nationwide have tested positive for the
disease, 38,535 inmates have recovered, and 190 inmates have died.[1]
As the disease continues to wreak havoc on the prison system, it also has
had far-reaching collateral consequences in influencing federal sentencing
decisions.
On March 26, 2020, then U.S. Attorney General William Barr issued a
memorandum directing the bureau to prioritize "statutory authorities to
grant home confinement for inmates seeking transfer in connection with
the ongoing COVID-19 pandemic."[2]
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And on April 3, Barr released another memorandum directing bureau
officials to "immediately maximize appropriate transfers to home
confinement" and consider "all at-risk inmates — not only those who were
previously eligible for transfer."[3]
Since March, federal district courts have fielded an influx of requests to
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reduce sentences for incarcerated defendants and to delay the start of
prison terms for voluntary surrender defendants. These requests include an unusually high
volume of applications for compassionate release, a procedure established under the
Sentencing Reform Act of 1984 through which defendants seek early or immediate release
from custody.
Even in nonpandemic times, federal judges engage in a highly fact-intensive analysis to
determine whether reducing a defendant's prison term is appropriate under the
compassionate release framework.
To prevail on such an application, a defendant must first exhaust his or her administrative
remedies with the bureau[4] and then demonstrate to a district court that (1) extraordinary
and compelling reasons warrant a sentencing reduction[5] and (2) applicable sentencing
factors are satisfied.[6]
The reduction must also be consistent with U.S. Sentencing Commission policy
statements.[7]
This article will explore how the COVID-19 pandemic has affected the compassionate
release analytical framework for white collar defendants. First, a disclaimer is in order:
COVID-19-related compassionate release outcomes vary greatly, both because they are so
fact-dependent and, now, because the precise timing of the decision matters with COVID-19
statistics that change daily.
Thus, rather than aim to thread the data points under a single umbrella, this article focuses
on the key factual determinants in the recent and evolving body of case law. The article
then concludes with a discussion about the possible future of compassionate release beyond

the pandemic.
Extraordinary and Compelling Standard During the COVID-19 Crisis
COVID-19 has presented a nearly perfect backdrop for compassionate release applicants.
Applicants seek to satisfy the extraordinary and compelling standard by demonstrating that
they suffer from one or more of the many chronic medical conditions that would increase
the likelihood of severe illness if they were to become infected. Generally, courts require
proof of such medical conditions and "more than mere speculative risk of exposure to the
virus at the prison where the inmate is housed."[8]
Separately, under the applicable Sentencing Commission policy statement, a defendant may
also rely on age and family circumstances to satisfy the extraordinary and compelling
standard.[9] The nature of the underlying crime, however, is not directly relevant to this
analysis.
Some, but not all, courts have shown a willingness to accept a defendant's asserted medical
condition as truth, perhaps due to the contagious, unpredictable and possibly severe nature
of COVID-19.
For example, in U.S. v. Kolodesh, a judge in the U.S. District Court for the Eastern District
of Pennsylvania stated that he would assume without deciding that the defendant suffered
from heart disease and obesity as purported in his application.[10] The court found these
medical conditions to be extraordinary and the fact that the defendant would not be
expected to recover if he contracted COVID-19 to be compelling.[11]
Courts are relying on the U.S. Centers for Disease Control and Prevention as the authority
on which underlying conditions are linked to severe COVID-19 illness; however, suffering
from any such condition does not automatically satisfy the extraordinary and compelling
standard.
For example, in U.S. v. Marley, a judge in the U.S. District Court for the Southern District of
New York did not find extraordinary and compelling grounds for a defendant who suffered
from hypertension and chronic kidney disease, even though the court recognized that the
CDC lists both as health conditions that could cause more severe illness from COVID-19 and
despite documented outbreaks at the defendant's correctional facility.[12]
The court noted that the defendant, who had not yet served the mandatory minimum
sentence for his crimes, including a drug distribution conspiracy, had already contracted and
recovered from COVID-19, and, in the court's view, he would likely receive a vaccine before
becoming susceptible to reinfection.[13]
Even when a defendant not previously infected with COVID-19 demonstrates comorbidities,
courts may nonetheless find a lack of extraordinary and compelling reasons when there
have been few or no confirmed cases of the virus at the defendant's particular correctional
facility.[14] In making these determinations, courts rely on the BOP's daily reporting of the
number of confirmed cases and deaths in each prison.[15]
Some courts have acknowledged the potential limitations of this information, such as a lack
of availability of diagnostic testing within facilities and the rapid, unpredictable rate at which
the virus can spread.[16]
Analysis Under the Sentencing Guidelines

A compassionate release applicant also bears the burden of showing that the relief sought
would comport with the sentencing factors delineated in Title 18 of the U.S. Code, Section
3553(a). The most commonly emphasized Section 3553(a) factors in the COVID-19
compassionate release case law are (1) the nature and circumstances of the underlying
offense and (2) the need for the sentence imposed to punish, deter, protect the public and
reflect the seriousness of the offense.
In the white collar context, courts assess the nature and severity of a crime by examining,
among other things, the dollar amount of the crime and the defendant's degree of
sophistication in committing the crime. For example, in U.S. v. Nehmad, a Southern District
of New York judge denied a compassionate release application brought by a defendant who
was convicted of "an elaborate five-years-long scheme to defraud the Mexican government
out of over $20,000,000."[17]
The court also grounded its decision in the fact that while the 59-year-old defendant
asserted that he suffered from hernias, sciatica, prediabetes and depression, the CDC did
not identify any of these as COVID-19 comorbidities. And the court made a point of noting
that the defendant had only served 30 months of his 75-month sentence.[18]
Deterrence remains a critical judicial consideration in sentencing decisions.[19] In U.S. v.
Yurek, a judge in the U.S. District Court for the District of Colorado expressed concern that
unless a prison sentence is imposed and completed, would-be perpetrators may form "the
impression that [economic crimes] are punishable only by a small fine that can be written
off as a cost of doing business."[20]
That judge denied a compassionate release application of a defendant who had engaged in a
$1 million tax evasion scheme and falsified court documents. Apart from the deterrence
issue, the court commented on the lack of evidence that any individuals — inmates or staff
— at the defendant's detention facility had tested positive for COVID-19.[21]
Federal courts are more routinely ordering home confinement as a sentencing alternative
for white collar defendants. For example, the U.S. District Court for the Eastern District of
Michigan ordered that a 65-year-old defendant, who suffered from numerous COVID-19
comorbidities — heart disease, hypertension, diabetes and asthma — and had been
convicted of nonviolent fraud offenses, serve a term of home confinement for a period equal
to the balance of his remaining custodial term.[22]
And in a recent U.S. District Court for the District of Massachusetts decision, the court
granted early release and ordered the two-year home confinement of a 67-year-old former
Boston local government aide who was convicted of bribery, grounding its decision on the
defendant's age, health and potential COVID-19 exposure at his correctional facility.[23]
Under the Sentencing Commission's policy statement, whether home confinement is
appropriate depends in part on whether the defendant currently presents any danger to the
community.[24] Because white collar crimes are nonviolent by nature, courts may be more
inclined to find that reducing one's period of incarceration for such a crime, particularly
when it is followed by a term of home confinement or supervised release, would not present
any danger to the public.
This seems to be especially true in the COVID-19 context. For example, the Eastern District
of Pennsylvania granted compassionate release for a 53-year-old who suffered from obesity
and hypertension — despite the seriousness of his underlying crime, a sophisticated

mortgage fraud conspiracy causing millions of dollars in losses to lenders.[25] The court
reasoned that the defendant no longer posed a danger to the community, as his crimes
occurred over a decade ago and, despite the consequences, were not violent in nature.[26]
Is the End in Sight?
With the arrival of the COVID-19 vaccine and a limited number of prison staff and high-risk
inmates at certain prisons already having been vaccinated,[27] courts may be less inclined
to continue down the current path of favorably deciding compassionate release applications.
Other courts, however, are likely to continue granting such applications while the
defendants await inoculation, or at least until greater proportions of the prison population
are inoculated.
In the Dec. 17 U.S. v. Brown opinion, a judge in the U.S. District Court for the Eastern
District of Wisconsin reduced the sentence of a 50-year-old who was convicted of securities
fraud and suffered from a multitude of serious health conditions, because "[w]hile the
arrival of a vaccine provides hope that the end of the pandemic is in sight, it is unclear
when prisoners might be eligible for vaccination."[28]
Yet, just a week earlier, in U.S. v. Kosinski a judge in the U.S. District Court for the District
of Connecticut had expressed confidence that a self-surrender date of March 31, 2021,
would provide ample time for the 73-year old defendant, who was convicted of drug
trafficking to avail himself of the COVID-19 vaccine based on his age.[29]
As a judge in the U.S. District Court for the District of Maryland remarked, COVID-19 is not
a get-out-of-jail-free card.[30] Still, the ongoing global health crisis has expanded the use
and applicability of compassionate release in a way that may outlive the pandemic.
Whereas compassionate release applications had been rare before the current pandemic,
courts may now approach these applications with greater, or more natural, leniency to
reduce sentences or to impose sentencing alternatives in the appropriate circumstances,
and some may thus apply an improved, and more compassionate. understanding in future
cases, even in a post-COVID-19 era.
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