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Two Weeks into a Pandemic: A Fresh Look
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While the new coronavirus disease (COVID-19)
outbreak has already caused unprecedented and
far-reaching negative consequences, foremost for
many businesses is the difficulty or impossibility
of carrying out contractual obligations. During a
global crisis such as the COVID-19 pandemic,1 is a
party excused from performance under a contract?
The short answer: It depends.
Many contracts contain a force majeure clause
that limits damages or excuses performance
when an “act of God” or circumstances beyond
the parties’ control prevent either party from
fulling its obligations.2 However, courts typically
construe force majeure clauses narrowly, and
will only fully excuse performance if the contract
expressly includes the particular event.3 In order
for COVID-19 to more likely be considered an
enforceable event excusing performance, a force
majeure clause should explicitly contain a specific
reference to a “pandemic,” “epidemic,” “virus,”
“disease,” “quarantine,” “travel restriction,” or
“state of emergency.”
When parties attempt to rely on catchall
clauses as opposed to specifying triggering
events, courts will not typically enforce force

majeure if the parties could reasonably have
foreseen the event at the time of contracting.4
Of particular importance to courts interpreting
these force majeure clauses will be whether the
parties entered into the contract (or relevant
rider, statement of work, or subcontract) before
the triggering event became foreseeable: here,
the global spread of COVID-19. The timing
and foreseeability of the pandemic will almost
certainly be a hotly contested topic as these
clauses are litigated.
Even without an enforceable force majeure
clause, a party unable to perform its contractual
obligations may be able to assert an impossibility
or impracticability defense. Under New York law,
for example, the doctrine of impossibility is also
narrowly construed, and is only applicable when a
party is objectively unable to perform.5 The various
COVID-19 government regulations prohibiting the
operation of nonessential businesses may provide
valid impossibility defenses to performance.
Likewise, proving impracticability of performance
is a high bar. A party must be able to demonstrate
that the event preventing performance was truly
unforeseeable and could not have been prevented
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by the obligated party. It is typically not enough to
claim that performance is inconvenient or more
expensive than anticipated at the time of contract.
Small and large businesses alike with contracts
impacted by the COVID-19 crisis should promptly
take the following steps:
• Analyze contractual rights and responsibilities
to determine the potential impact of the global
outbreak on performance.
• Determine contractual notice obligations, as
many contracts require that a party seeking to
rely on a force majeure clause provide prompt
notice to its counterparty. In some cases,
the failure to provide notice may constitute a
waiver of rights.
• Assess alternatives to performance before
invoking a force majeure clause.
• Document all decisions and actions, and
maintain any corresponding documentation.

• Communicate with the counterparty as
soon as possible to discuss the impact of
COVID-19 on performance, potential delays, or
alternatives to performance as written under
the contract, and to hopefully craft a mutually
agreeable solution.
While much remains unknown about the COVID-19
pandemic, it is essential for businesses to
understand their own abilities to invoke and
defend against force majeure arguments if
contractual performance becomes impracticable
or impossible.
To see our prior alerts and other material related
to the pandemic, please visit the Coronavirus/
COVID-19: Facts, Insights & Resources page of
our website by clicking here.

Contacts
Please contact the listed attorneys for further information on the matters discussed herein. 

ALEXANDRA S. DROZ

JAMIE GOTTLIEB FURIA

Counsel
T: 646.414.6968
adroz@lowenstein.com

Partner
T: 646.414.6887
jfuria@lowenstein.com

NEW YORK

PALO ALTO

NEW JERSEY

UTAH

WASHINGTON, D.C.

This Alert has been prepared by Lowenstein Sandler LLP to provide information on recent legal developments of interest to our readers. It is not intended to provide
legal advice for a specific situation or to create an attorney-client relationship. Lowenstein Sandler assumes no responsibility to update the Alert based upon
events subsequent to the date of its publication, such as new legislation, regulations and judicial decisions. You should consult with counsel to determine applicable legal requirements in a specific fact situation. Attorney Advertising.
© 2020 Lowenstein Sandler LLP | One Lowenstein Drive, Roseland, NJ 07068 | +1 973.597.2500

